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In addition to our previous submissions inthis matter!, ClientEarth hereby submits supplementary
analysis that we hope will be wuseful for the compatibility assessment of the planned
compensations to lignite plants operators under the Germman coal phase out law ["KYBEG?)
adopted on 3 July 20202 The draft contract between the lignite plants operators, opencast mines
operators and the Federal Republic of Gemany has been published on 23 June 2020, containing
the rights and obligations of the parties in implementation of the KYBG ("the contract)"? This
contract has not heen signedyet, as it still requires parliamentary consent. Howewver, we currently
do not expect substantial changes to occur as it reflects the result of a long negotiation process.

1 ClientEarth report of October 2019, available at: hitpswwew documents cliente arth. org/library/download-
infofclientearth-analysis-no-money-for-old-lignite-is- german- coal-compen satio n-legald

ClientEarth  repart of May 2020, DG COMP  Registration: 2020/051587, available at
http s ffwwew. documents. clientearth. orgdlibrary'd ownload-infofcoal-phase- out- compensation-for-le ag-
legality-assessme nts,

ClientEarth email of 7 May 2020, DG COMP Registration: 2020032701
2 Ayailable at: hitpAfdipbt hundestag deddip? 1/brd/2020,0392-20 0 df
I%ersion of Z3 June 2020, available at: bttpsdfdsew bmwi d e/Be daktionD EfDownlogd 5fd- Ofo effentlich-
rechtlicher-vertrag-zur-reduzierung-und-beendigqung-der-braunkohlev erstromun g-
entwurf. pdf?  blob=publicationF ile 8x=4
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The present letter focusses an the following:

1. Economic and legal analysis confirm that the amounts of compensations planned in the
KWEBG and implementing contract largely exceed the minimum required to incentivise early
closure of the lignite plants and rather overcompensate their operators by almost €2 hillion.

2. Analysis that the compensation that LEAG iz entitled to receive under the |aw
(£1.75 billion) will actually, as perthe draft contract, benefit other undertakings than the
lignite plant operator and cover the costs of recultivation of opencast mines that should in
principle fall under the operators' liahilities, in breach of the polluter pays principle and
paragraphs ¥ and 44 EEAG .

1 Proportionality of the aid: still a severe risk of
overcompensation of lignite plant operators

1. In our reports of October 2013 and May 2020, we expressed serious doubts as to whether
the amounts of compensations planned for the closure of lignite plants under the draft KYEG
wiould not lead to overcompensations. We criticised the lack of transparency of the calculation
method since the draft laww was not disclosing any formula. VWe advised that the German
authorities should be careful as to include factors enahbling the formula to adjust to the actual
losses and other variables incurred by the lignite plants due to their earlier closure.

Mot onky those doubts remain, they are exacerbated by the KVEG adopted on 3 July 2020
due to the following aspects in particular.

Lack of a transparent formula taking into account the relevant variables

2. The KVBG and the draft contract with the operators still do not contain the formula for
calculating the amount of compensations so that doubts as to the proportinality of the
contemplated aid fully remain.

3. In a supplementary analysis of 29 June 2020 (Annexes 1 and 1bis®, see section 4.3 for the
results], Cko-Institut evaluated, by a formula proposed at pages 2 1-22, that the lump amount
of €1.75 hillion promised to LEAG is overcompensating it by ahout €1 billion®; and the lump
amount of €26 hillion promised to FVWE iz overcompensating it by about €09 hillion if the
conversion costs for RYWE's opencast mines are in the order of €1 hillion ®

* Also available in German at: hitpséwa oeko defpublikationendp-detailsfeinordnung-der-geplanten-
entschaedigungszahlungen-fuer-die-stilllegunge n-deutscher-braunkohle kraftwe rke- im-konte xt akiueller-
entwicklungen

5 Oko-Institut appears to assume (p. 28 last para.) that units Janschwalde A and B will receive contractual
compensation in additionto the aid underthe strategic reserve. Thisis in principle not the case, those units
being eligible only to the strategic reserve payments according to the relevant legal provisions inthe Energy
Markets Act (EnWGE). This makes Oko-Institut's conclusion that LEAG is very largely overcompensated
even stronger since only four units are to be compensated by the overestimated lump sum of €1.75 billion.
8 Oko-Institut precises that the compensation amount for RWE could be justified in the order of €25 billion
if the conversion costs of the opencast mines are in the order of €2 billion. The exact amount still needs to
be established by the operators and the German authorities.
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Absent any publicly available formula for calculating those compensations, Oko-Institut drawes
its conclusions from the most credible wariables based on the evalution of climate policies and
regulations at EL and national levels as well as market factors " Alrost sl ignite power plants
have shown clear downw ard proguction frends since aufumn 2018 Inthe rmonths since Warch
2020 special effects from the Cowid-12 pandermic have plaved an important role (particularly
intermsof the decline in power consurmption) but on closer exarmination, however, higher CCk
pnces, lower gas prices and the high feed-in of electricty from renewable energy plants are
also important explanatory factors. With the exceplion of low gas prices (which can onfy be
refiably estimated for short forecast periods), the three remaining explanatory factors fenergy
consumption, renewable power generation and the residual load requirerment resuiting from
this, pius COz prices) probably reflect a situation that will occur to an increasing degree and
with ever greater strength going fowards 2030" (p. 13)

4 Maoreover, lump sums, as currently planned in section 44({1) KVBG, cannot be accepted
without reservation since other variables such asthe date of closure of the plants shall also
be taken into account.

Compensations are not adjusted as per the actual closure dates

a. Section 44(3) KYEBEG and section 10(4) of the draft contract provide that FVWWE and LEAG will
receive the same amount of compensations if they close pursuant to the deadlines in Annex
2 KWBG or if they close earlier pursuant to their own reasons” In this sense, section 44(3)
KWEG is an additional reward for the lignite operators. The provision reads:

DE:

Jerden eine oder melyere Braunkohleanizgen vor den in Anlage 2 flr die jewellige
Braunkohieaniage genanffen  Stilegungszelfpunkien  stiicelegt, verbieitd es  bel der
Entschadigung nach Absatz 1"

EN (free translation):
"if one or more lignite Installations are shut down before the closure dates specified in Appencix
2 far the lignite instaliation concemed, the compensation referred to in paragranh 1 shall aonly. "

The justification for this provision seems to be that there is a risk that the operators tactically
delay closure of their lignite-powered units to benefit from (higher) compensations - which
would undermine the stated objective that is reducing greenhouse gas emissions.

Fewarding earlier closure of the plants in pnnciple contributes to the ohjective of reducing
greenhouse gas emissions faster.

But section 44({3] KYBG raizes the followiang doubts as to the design of the measure:

- This provision iz a recognition that the closure schedule set in Annex 2 KVEG is not
ambitious and too laxist in comparison with the lignite operators’ expected behawiour
absentthe aid scheme — since itis anticipated that they may close earlier. This questions

" The KWEG provides that the scheduled closure dates can also be brought foreard statutorily. This can
trigger additional aid but the amounts are not evaluated in the law or contract yet. See section 47
K¥B( and section 21({1a) of the draft cantract.
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whether the schedule in Annex 2 KVBG is appropriate to meet the objective of
reducing greenhouse gas emissions®

- [Granting the same amount of compensations regardless of the date of closure of the
plants raises serious doubts as to the prepertionality of the compensations set out in
section 44(1) KYBG. Assuming that the objective of the law iz an ambitious reduction of
greenhouse gas emissions, one would expect the amount of aid to be higher for plants
closing earlier than for plants closing later, in order to incentivise themto do so® Tothis
end, section 44(1) and (3} could be providing for degressive aid intensities or amounts
overtime. 1’

- Whilst we assume that only closure pursuant to lawful behaviours and based on the
undertaking's decision to contribute to the ohjectives of the KVYEBG make the plants eligible
to section 44(3) KVEBG, the contract should clarify whether closures pursuant to unlaswiul
behaviours (e.0. violation of permmit conditions) are also in the scope of this section and if
=0, how there can be a need for aid and an incentive effect to it

2 Compensations to LEAG to be used for covering
recultivation costs of opencast mines can violate
the polluter pays principle

B. In paragraphs 14 and 30-31 of our report of May 2020, we analysed that the aid of €1.75
hillion planned for LEAG included costs of recultivation of opencast lignite mines in Lusatia."
In light of the polluter pays principle and legal ohligations of mine operators, we analysed that
this wiould clearly not be an eligible, or 'net extra’, cost since German mining law provide s for
a legal obligation on the mines operators to fund such recultrvation; these costs would he
faced regardless of the precise date of the coal phase-out.

Cur analysis remains valid with the draft contract of 23 June 2020, It confirms that the intention
of the German authorities is to relieve mines operators from the financial burden of their
environmental liabilities although the law provides othenwvize,

8 Section 2(1) KVBG provides that the ohjective of the law is to reduce the use of coal and emissions in a
gradual and steady manner. This can be considered consistent with the Paris Agreement and EU's
decarbonisation objectives as well as Germany's national objectives only if the schedule is ambitious
enough so as to effectively achieve reduction of emissions by 2030, Howewer, the law allows lignite
plants to operate longer than the climate emergency allows.

8 Adjustements as per the actual loss of profits, saved costs and avoided losses etc. shall also be taken
into account in the final award of the aid to individual plants and shall be factored in the (unpublished)
farmula.

0 This would not underming the reservation in section 2 KB that the coal exit path should be gradual in
orderto ensure security of supply since Germany isnot in a situation of unsecurity of supply and the primary
alleged objective of the law shallbe reached.

" Former Section 42 (2) No. 3 of the draft KVBG: "4 compensation for the permanent closure of lignite
plants under Annex 2 with a net norminal capacity of more than TS0 megawaits before 2030, amounting to
[...] EUR 1.75 Bithon for lignte plants in Lusaliz - the compensation compensztes for ecanomic
disadvantages reswlting from the early withdrawal of lignite in terms of mining obligations, necessary
comversions, personne! restructuring and electricity marketing.” [our emphasis)
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7. Section 44{1) KVBG as adopted an 3 July 2020 no longer stipulates that the aid to LEAG shall
cover costs of recultivation of mines as the compensations are paid for closures of lignite
plants. However, the contract contradictanby provides:

« At zection 7(1) and (2): the mines operators’ liahilities under mining laws are not affected
by the contract. Mines operatars shall "confinue fo bear the costs for the recondiioning of
the cpencast mines, the costs for mining damage and - as far as the responsibility of the
mine operator for this anses from legal reguiations, plans and penmits - the ocost of
reculfivation, for dewatering and for any aftercare as well all other costs incurred according

o degal reqguiations (L)' (free translation'?); but

« At section 14 the compensation shall be used to cover the recultivation costs of opencast
mines; the operator and special purpose vehicles set up by LEAGY shall ensure that they
will have sufficient financial resource s to cover those costs when they hecome due™ — by,
we deduct, saving part of the closure aid that is paid to them for this purpose.

« Sections 152 and 16 detail how opencast mines’ recultivations costs are to be covered.

If these provisions in the contract remain, despite the absence of explicit wording in section
44(1) KVBEG, thiswould raise serious concerns as to

+« the use of the compensations by the operators in conformity wath the KVEG: the
compensations are in principle designed for compensating the closure of lignite plants,
which are undertakings independent from mine operator undertakings;

« A potential indirect aid to LE-E and the special purpose vehicles operating the mines,
which end up being payees of an aid that was in principle meant for LEAG power plants;

« the compatibility of the payment of the aid to the mines with the pelluter pays principle.

2. Inrespect of the polluter pays principle, paragraph 44 EEAG provides that aid for remedying
contaminated sites can be granted only when the polluter is not identified or cannot be held
leqally liable for financing the remediation in accordance with the polluter pays principle. This
iz not the case of the opencast mines operators: not only are they well-identified and are

2 Section 7(2) in German [original wersion) reads: f...) Inshesondere tragen die Tagebaubstroiber
urnverdndert die Kosten Fir die Wiedermnutzbarmachung der Tagebaue, die Kosten Hir Bergachaden sowle
— sowelt sich die Veranbwortung der Tagebaubelreiber hierfiir aus den rechtlichen Vorschiften, Flanen und
Fenehrigungen ergibt — die Kosten Rir die Rekulbvierung, fir die Wasserfiabung und fir eine stwaige
Nachsarge sowle sdmtliche sonstige Kosten, die die Tagebaubetreiber nach rechtiichen Regelungen
tragen mussen {..)"

% | ausitz Enemgie Berghau AG (LE-B) operates the Welzow-Sod and Janschwalde opencast lignite
mines in Brandenburg and the Mochten and Reichwalde opencast lignite mines in Saxony. Some
assets of LE-B (relating to pensions mainky) hawve been transfererd to two special urpose entiies;
Lausitz Energie “orsorge- und Entwicklungsgesellschaft Brandenburg GmbH & Co KG and Lausitz
Energie worsorge- und Entwicklungsgesellschaft Sachsen GmbH & Co KG.

According to the Federal Mining Act, the follow-up costs of coal mining must be borme by the mining
operators, i.e. LE-B.

¥ Section 14 of the contracts in German reads: "Es besteht Elniglet zwischen den Vertragsparteien, dass
die  Entschddigung  dafdr genutzt wind,  die  Tagebaufolgekosten rechizetly abzudechken. Die
Tagebaubetraiber sowie die Sweckgesellachatten werden daher daflir Sorge tragen, dass im Zeltpunid der
Eweiligen Fallighet der Tagebaufolgelosten ausreichends Finanzmite! zur Verfigung stehen, um disae
Kogten zu begleichen.”
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10.

1.,

parties to the contract, but section 7{1) and (2) recall their liahilties under German mining law
—that include remediation and recultivation of the sites.

Moreowver, the closure of the lignite plants should only have a marginal, if any, impact on the
recultivation costs of the mines since those costs are legally due in any case when the mines
themselves (not the plants they supply) cease to operate. In this respect, since the KVEG
does not order the closure of mines — which are, on the contrary, seen as necessary for
ensuring security of supply'® — the KVBG and the contract should not create new, additional
recultivation cost on the mines operators to the ones generally due under mining law. [0
principle, mining law obliges the operators to provision adegquate sums for this purpose.

On this basis, there should net be any market failure, in the sensze of the mine operators
risking not to face the full costs of their pollution'™, created by the KVEG that could justify a
State aid for financing mines recultivation costs.

This being said, in reality it appears that the relevant permits have not required sufficient
provisions for recultivation of the opencast mines.” Furthermore, an access to information
request with a regional mining authority showed that an independent assessment of the actual
cost of recultivation (without the coal phase-out) has not been carried out (Annex 2, |ast
sentence). Sections 14 to 16 of the contract rather lead to think that allowing the mines
operators to use the compensations (in principle due for the closure of plants) for the purpose
of recultivation of mines makes up for the fact that they will not be in a position to comply with
their mining law and environmental law ohligations once they cease to operate the mines.
This concern is further substantiated by the lawe that allows compensations payments to the
LEAG s special purpose entities before actual closures of the opencast mines happen —which
enahles them to increase their provisions 1

Since paragraphs 7 and 44 EEAG require that Member States first ensure compliance with
environmental legislation, a State aid could not be justified to remedy on the one hand, the
undertakings' failure to comply with their mining law obligations and, on the other hand, the
Member State's failure to enforce mining laws by requiring the operators to make adequate
provisions for, and pay, their recultivation costs, whereas the operators are identified and
leqally responsible for them.

Thirdly, even ifthe aid could be used for covering costs relating to the opencast mines wathout
there being an indirect aid to the mine operators — which again, is doubtful — it seems to
confirm that the amount of compensation (€268 hillion for RWE and €1.75 billion for LEAG)
has been calculated from the beginning for including costs relating directly to the lignite
plants andto the opencast mines —which could he an explanation for their excessive amount.

% Preamble of the draft contract : in German

In English (free translation): "On the basis of the information provided by the plant operators, the Federal
Republic of Germany aasumes that, sublect to the reviews in the years 2022, 2026, 2029 and 2032, the
mining concepts adapted to the decommissioning path and the use of the other opencast mines provided
for therein are also necessaty from the point of wiew of energy security.”. Mote: "Other opencast mines" in
this context means "other than Garzweiler 11" aperated by BWE, as the law contains a special provision for
this mine to be mined as planned and without any reduction in coal extraction.

B EEAS, para. 35(a)

¥ CligntEarth and organisation EUND Landesverband Brandenburg e’ challenge the mining permit for
LEAG's mine Welzow-30d for this reason.

B See Section 45(3) KVBG.
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Angain, this is not the stated purpose of the lawwhich is onganising the closure of lignite plants
and not of mines. The absence of published fonmula for the compensations does not enahble
us to draw firm conclusions on this and we can only encourage the Commission to he
extremely vigilant.

Conclusion

Consequently, the Commission should conduct an extremely careful assessment of
the compatibility of sections 14-16 of the contract with the polluter pays principle. One
needs to ensure both that the compensation is calculated without reference to
recultivation costs that would anyway be applicable {by applying a strict comparison
between recultivation costs with and without the agreed phase-out), and that any
compensation granted is actually used for the specified purposes relating directly to

the closure of the lignite plants; when that it not the case. it should not be paid.

The level of details that still seem necessary to collect on the transactions and use of
the aid, as well as its amount, call for the opening of a formal investigation. This would
not only enable the Commission to collect information from interested third parties but

also be able to request information directly from the operators pursuant to Article 7 of
Council Regulation {(EU) 2015/1589.

Kind regards,

Maria Kleis Walravens
Head of Energy Systems and State Aid
mkleis@clientearth arg

winny Clientearth.org
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